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MURPHY, Circuit Judge.

Gaming Corporation of Anerica (Ganing Corp.) and Golden Nickel
Casinos, Inc. (Golden Nickel) sued the Dorsey & Whitney |law firm (Dorsey)
in state court, alleging that Dorsey had violated state and federal |aw
while representing a Native Anerican tribe during



a tribal casino managenent |icensing process. Dorsey renpved the case to
federal district court, which remanded to the state court after dism ssing
several causes of action and concluding that no federal questions remained.
Dorsey seeks review either by a petition for a wit of mandanmus or by
appeal, on the basis that federal questions remain and that the |ndian
Ganming Regulation Act (IGRA), 25 U S.C. 88 2701 et seq., conpletely
preenpts the field of Indian ganing regul ation

Gnming Corp. and CGolden N ckel (the managenent conpanies) are
M nnesota corporations involved in the nanagenent of ganbling casinos.
They have overl appi ng ownership and at one point agreed to nerge. Dorsey
is alarge Mnnesota law firmwhich actively represented Ganing Corp. for
sone tinme.

The Ho-Chunk Nation is a recognized Native American tribe in
Wsconsin and was known as the Wsconsin Wnnebago Tribe until 1994. The
nati on decided to open a casino and negotiated a tribal-state conpact with
the state of Wsconsin in 1992 as required by IGRAto allow it to conduct
casino gaming. The nation desired to have Dorsey represent it during the
process of devel opi ng the casino, and Gol den N ckel hoped to receive the
contract to nanage it.

Dorsey had been representing Ganing Corp. but w shed to begin
representing the tribe. Since the managenent conpani es had overl appi ng
owner shi ps, Dorsey wote to the nation and Gol den N ckel advising them of
the possibility that the interests of the nation could be adverse to those
of Golden N ckel and requesting their pernission to represent the nation.
The letter contained assurances that Dorsey woul d di scl ose no confidenti al
information gained fromits representation of Ganming Corp. |In February
1992 CGol den Nickel and the nation both consented to Dorsey's



representation of the nation,! and in July of that year Dorsey becane
speci al counsel to the nation under a contract approved by the Bureau of
Indian Affairs. Dorsey states it ended its representation of Gani ng Corp.
in April 1993.

On Cctober 7, 1992 Golden Nickel and the nation entered into an
agreermrent under which Gol den N ckel woul d nanage the Ho- Chunk Casino to be
constructed i n Baraboo, Wsconsin. Golden N ckel was to provide financing
for the construction and to naintain at all tines a valid license fromthe
W nnebago Ganming Commission, the nation's regulatory body for gam ng
Gol den Nickel obtained a provisional license from the tribal gamng
comm ssion in May 1993, which was valid until the end of that year. The
agreenment also required Ganing Corp. to obtain a license if the nmanagenent
conpanies nerged as they proposed. The casino was built and began
oper ati ng.

I n Decenber 1993 Gol den Ni ckel applied for a permanent |icense, and
several nonths later Ganing Corp. also applied for a |icense. The
nmanagement conpani es apparently planned to nerge if both applications were
approved. Dorsey assisted the tribal ganming conm ssion in assessing the
applications and was in charge of presenting evidence at several conm ssion
hearings held from Decenber 1993 t hrough May 1994.

After receiving the evidence, the tribal gam ng conm ssion denied the
applications of both Ganming Corp. and CGolden N ckel. The conmmi ssion
concl uded that the individuals who owned all of Golden N ckel and nuch of
Gaming Corp. had violated the terns of the provisional |license. It found
that one of the individuals had inproperly attenpted to influence a nenber
of the nation's business

Two of the three individuals who signed the agreenent on
behal f of Gol den N ckel also had an ownership interest in Gam ng
Cor p.



commttee? to secure permanent |icense approval and that the testinony of
the owners of the nanagenent conpanies was often contradictory and not
credible. It also found that the managenent conpani es had failed to sever
ties with certain individuals as required by the provisional license. The
permanent |icense applications were denied in July 1994, and the managenent
contract was termnated since Golden Nickel could not continue to operate
t he Ho- Chunk Casino without a |icense.

The nanagenent conpani es appeal ed the tribal conmission's decision
in the nation's courts and al so brought suit against several parties in
Wsconsin state court. On February 9, 1995, the nmanagenent conpani es and
the nation reached a settlenent of their disputes. The nation agreed to
pay the managenent conpanies $42 nmillion in exchange for a rel ease of al
clainms and for land controlled by the conpanies.?

Meanwhi | e, the nmanagenent conpanies filed this action agai nst Dorsey
in Mnnesota state court on Septenmber 17, 1994. The conplaint, and the
anended conplaint filed less than a week |later, contained el even counts.
The managenent conpanies alleged nunerous conmon |aw violations. The
thrust of these counts was that Dorsey had nmade the |icensing process
unfair by intentionally or negligently making the nmnanagenent conpanies
appear unsuitable. Dorsey allegedly used fraudul ent and harassing tactics
after having represented that the licensing process would be a nere
formality. Several counts also alleged that Dorsey had violated a
fiduciary duty owed to the managenent conpanies arising out of its

2Bef ore changing its name to the Ho-Chunk Nation in 1994,
the tribe's highest governing body was the W nnebago Busi ness
Comm ttee. The Wnnebago Gam ng Comm ssion was subordinate to
t he busi ness comm ttee.

Part of the paynent was for the purchase of |and adjacent
to the casino used for parking. This |and was owned by Dells
Devel opnent Corp., a wholly owned subsidiary of Gam ng Corp.
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representation of Gaming Corp. Count |X alleged that Dorsey had viol at ed
the Indian Cvil Rights Act, 25 U S.C. § 1302. The nmnagenent conpani es
cl ai mred damage in excess of $100 mllion

Dorsey renoved the case to federal court in October 1994. Its
anended notice of renoval stated that the conplaint raised federa
guestions since many of the allegations related to gaming |icense
proceedi ngs governed by | GRA and since count |X arose under the Indian
CGvil Rghts Act. Dorsey noved to dismiss the conplaint in Novenber on the
basis that the nmanagenent conpany causes of action were conpletely
preenpted by IGRA and that count IX did not state a claim because no
private right of action exists under the Indian Cvil Rights Act. On the
sane day the managenent conpani es noved to renand to state court.

In April 1995 the nmanagenent conpanies were allowed to file a second
amended conplaint. Count | X was anended to allege a conspiracy to violate
the Indian Cvil R ghts Act. Counts Xl and XIIl were added, alleging
violations of the managenent conpanies' due process rights under the
fourteenth and fifth amendnments to the United States Constitution

On August 30, 1995 the district court issued an order di sm ssing sone
clains and rermanding the renmmi nder to state court. As a threshold matter
it concluded that state law is not conpletely preenpted by |GRA It
dismi ssed for failure to state a claim the due process allegations in
counts XIl and Xl Il and portions of two counts alleging Dorsey's breach of
a duty of good faith and fair dealing under IGRA. After concluding that
the count | X conspiracy related to the Indian Gvil R ghts Act arose under
state | aw and that no federal causes of action remained, it declined to
exercise supplenental jurisdiction and renmanded under 28 U S C §
1367(c) (3).

Dorsey then petitioned for a wit of mandanus and also filed



an appeal because of uncertainty about the proper procedure to obtain
review. Dorsey argues that the district court had no discretion to remand
the case since | GRA conpletely preenpts state law, that all alleged causes
of action arise under federal law but fail to state a clai mupon which
relief can be granted, and that all clains should therefore be dism ssed.

The nmanagenent conpanies argue that this court does not have
jurisdiction to consider the issues raised, either on appeal or on a
petition for a wit of mandarmus. |n support of their position they point
out that 28 U S.C. 8§ 1447(d) bars appellate review when a case i s remanded
because of inproper renoval or because the federal court |acks subject
matter jurisdiction.

Section 1447(d) provides that an order of renmand is not reviewabl e
unl ess the case was renoved under § 1443, the federal civil rights renoval
statute. This broadly stated restriction has been construed narrowy,
however, and the Suprenme Court has explained that only cases renanded under
28 U.S.C. 8§ 1447(c) are subject to this nonreviewability provision.*
Quackenbush v. Allstate |Insurance Conpany, 116 S. C. 1712,  , 1996 W
287700

“The relevant portions of 28 U S.C. § 1447 read:

(c) A notion to remand the case on the basis of
any defect in renoval procedure nust be nade within 30
days after the filing of the notice of renoval under
section 1446(a). If at any tine before final judgnent
it appears that the district court |acks subject matter
jurisdiction, the case shall be renmanded.

(d) An order remanding a case to the State court
fromwhich it was renoved is not revi ewabl e on appea
or otherw se, except that an order remanding a case to
the State court fromwhich it was renoved pursuant to
section 1443 of this title shall be revi ewabl e by
appeal or otherw se.



at *4, *7 (U.S., June 3, 1996); Therntron Products., Inc. v. Hermansdorfer,
423 U.S. 336, 346 (1976). This case was not renmanded under 28 U. S.C. §
1447(c), so 1447(d) does not bar review by an appellate court.

Count | X of the original conplaint alleged a violation of the Indian
Civil Rights Act, 25 U S.C. 8§ 1302,%° so the district court had federal
guestion jurisdiction at the tine of renoval apart from the clained
conpl ete preenption by IGRA.  The district court explicitly remanded the
case under 28 U S.C & 1367(c)(3) after concluding no federal clains
remai ned and declining to exercise supplenental jurisdiction.® Gamng
Corporation of America and Golden N ckel Casinos, Inc. v. Dorsey & Witney,
No. 4-94-1036, slip op. at 15 (D.Mnn. Aug. 30, 1995). Because the
district court never |acked subject matter jurisdiction and remanded under

8 1367, neither 8§ 1447(d) nor any other statutory bar exists to our
jurisdiction. See In re Burns & Wlcox, Ltd., 54 F.3d 475, 477 & n.7 (8th
CGr. 1995); Ml ahn v. Pennock Insurance Inc., 965 F.2d 1497, 1500-01 (8th
Cr. 1992).

The question remai ns whether this case should be consi dered on appeal
or on the petition for a wit of mandarmus. Prior to the

*Count | X was | ater anmended after renbval to allege a
conspiracy to violate the Indian Gvil R ghts Act. See infra.

®Several cases relied on heavily by the managenent conpanies
i nvolve situations in which district courts decided clains were
not preenpted and remanded under 28 U . S.C. § 1447(c); renoval was
i nproper, and remand orders were unrevi ewabl e under 8§ 1447(d).
See, e.qg., Nutter v. Mnongahela Power Co., 4 F.3d 319 (4th Cr.
1993); Baldridge v. Kentucky-Ohio Transportation, Inc., 983 F. 2d
1341, 1350 (6th Gr. 1993) (concluding that the district court
had remanded under 28 U. S.C. 8§ 1447(c); Soley v. First National
Bank of Commerce, 923 F.2d 406 (5th Cr. 1991); Hansen v. Blue
Cross of California, 891 F.2d 1384, 1387-88 (9th Cr. 1989);
Wiitman v. Raley's Inc, 886 F.2d 1177, 1180-82 (9th Cir. 1989).
In this case there was no §8 1447(c) remand, so 8 1447(d) does not
bar review. Thermron Products, Inc. v. Hermansdorfer, 423 U S.
336, 346 (1976).

-7-



recent decision by the Suprene Court in Quackenbush v. Allstate |nsurance
Gonpany, 116 S. C. 1712, 1996 W. 287700 (U.S., June 3, 1996), this court
had i ndicated that review of remand orders should be by way of nmandanus.
In re Burns & Wlcox, Ltd., 54 F.3d 475, 477 & n.7 (8th G r. 1995). That
was because Therntron appeared to prevent an appeal of a remand order under

the collateral order exception to the final judgnment rule. 1d.

I n Quackenbush the Suprene Court disavowed Therntron to the extent
that case appeared to conflict with the holding in Moses H Cone Menori al
Hospital v. Mercury Construction Corp., 460 U.S. 1, 11-13 (1983). 116 S.
. at _ , 1996 W 287700 at *7. Because the renmand order under review
i n Quackenbush "is functionally indistinguishable" fromthe stay order in
Mbses H Cone, it should be appealable. 1d. The remand "put the litigants

"effectively out of court,'" and "its effect was 'precisely to surrender

jurisdiction of a federal suit to a state court.'" |1d. at *5 (quoting
Mbses H Cone, 460 U S. at 11, n.11). The renmand order al so would not be
able to be reviewed on appeal at sone later tine. |d. at *6.

The effect of the district court's remand in this case is identical
to that of the order reviewed in Quackenbush and "clearly nore 'final'"
than the stay order in Mdses H Cone. |d. By remanding under 28 U S.C

8 1367(c), the district court surrendered jurisdiction to the state court,
and Dorsey woul d have no other opportunity to appeal that decision in a
federal court. The district court "disassociate[d] itself fromthe case
entirely, retaining nothing of the matter on the federal court's docket."
Id. The appropriate procedure then is to disniss Dorsey's petition for a
writ of mandanmus and undertake our review by way of the appeal



Dorsey argues that the district court abused its discretion by
remanding the remaining clains to state court. It contends that |GRA
conpl etely preenpts state law and that all of the nmanagenment conpany cl ains
therefore arise under federal |aw. The nmanagenent conpani es respond that
IGRA is not conpletely preenptive and the case was properly remanded

A district court has no discretion to remand a claimthat states a
federal question. Inre Cty of Mbile, 75 F.3d 605, 607 (11th Gr. 1996);
Bor ough of West M fflin v. lLancaster, 45 F.3d 780, 787 (3rd Cir. 1995);
Burks v. Anmerada Hess Corp., 8 F.3d 301, 304 (5th CGr. 1993). The
exi stence of a federal question is an issue of |aw which we revi ew de novo.

A

As a general rule a plaintiff can avoid renoval to federal court by
alleging only state law clains. Caterpillar Inc. v. WIllianms, 482 U S

386, 392 (1987). The "well-pleaded conplaint rule" requires that a federa
cause of action nust be stated on the face of the conplaint before the
def endant nmay renove the action based on federal question jurisdiction.
Id. A federal defense, including the defense that one or nore clains are
preenpted by federal |aw, does not give the defendant the right to renove
to federal court. 1d. at 392-93.

Conpl ete preenption provides an exception to the well-pleaded
conplaint rule and is different from preenption used only as a defense.
Conpl ete preenption can arise when Congress intends that a federal statute
preenpt a field of law so conpletely that state | aw clains are consi dered
to be converted into federal causes of action. Metropolitan Life |Insurance
Co. v. Taylor, 481 U S. 58, 65 (1987); Avco Corp. v. Aero Lodge No. 735,
Intern. Ass'n of WMachinists and Aerospace Wrkers, 390 U S. 557 (1968).
To be conpletely preenptive, a statute nust have "extraordi nary




pre-enptive power," a conclusion courts reach reluctantly. Metropolitan

Life, 481 U S at 665. The term "conplete preenption"” is sonmewhat
nm sl eadi ng because even when it applies, all clains are not necessarily
cover ed.

Only those clains that fall within the preenptive scope of the
particular statute, or treaty, are considered to nmake out federa
guestions, see Metropolitan Life, 481 U S. at 64-66, but the presence of

even one federal claimgives the defendant the right to renbve the entire
case to federal court. 28 U S.C. § 1441. Conplete preenption therefore
has jurisdictional consequences that distinguish it from preenption
asserted only as a defense. The defense of preenption can prevent a claim
from proceedi ng, but in contrast to conplete preenption it does not convert
a state claiminto a federal claim

In Metropolitan Life, the Suprenme Court extended the doctrine of

conpl ete preenption to actions under 8§ 502(a) of the Enpl oyee Retirenent
Incone Security Act (ERISA), 29 U S. C 8§ 1132(a). 481 U.S. 58. Prior to
Metropolitan Life, the Supreme Court had recogni zed conpl ete preenption in

8§ 301 of the Labor Managenent Relations Act, 29 U S.C. § 185, Avco Corp
V. Aero Lodge No. 735, Intern. Ass'n of Machinists and Aerospace Wrkers,
390 U.S. 557 (1968), and in the possessory interest of Native Anerican
tribes to lands obtained by treaty, Oneida Indian Nation of New York State
V. County of Oneida, NY., 414 U S 661 (1974) (considered a conplete
preenption case by the Supreme Court; see Caterpillar, 482 U S. at 393

n.8).7 This court has al so found conplete preenption in other

"The Oneida Nation had sued the state of New York, seeking
the rental value of properties allegedly ceded to the state
wi t hout the consent of the United States. The |ower federal
courts concluded that the action was for possession of real
property under state law. The Suprene Court reversed, reasoning
that the ultimate i ssue of possession stated a federal question
because its resolution would require sufficient reference to the
treaties and laws of the United States. Oneida Indian Nation of
New York State v. County of
Oneida, N.Y., 414 U. S. 661, 675 (1974). In reaching its
conclusion, the Court considered the history of the unique
possessory interests of Indians and the requirenment that the
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areas of special federal interest. See Peters v. Union Pacific Railroad
Co., No. 95-1599 (8th Cir. April 1, 1996) (Federal Railroad Safety Act, 45
US C 8§ 434); Deford v. Soo Line Railroad Co., 867 F.2d 1080 (8th Cir.)
(Rai l way Labor Act, as anended, 45 U. S.C. § 151 et seq.), cert. denied, 492
U S. 927 (1989).

This apparently is the first tine a federal appellate court has been
asked to consider whether | GRA conpletely preenpts state | aws regul ating
gam ng on Indian |ands,® but a nunber of federal courts have noted the
strong preenptive force of IGRA.°® See, e.qg., Tamiam Partners, Ltd. v.
M ccosukee Tribe of Indians, 63 F.3d 1030 (11th Cr. 1995) ("The occupation
of this field by [IGRA] is evidenced by the broad reach of the statute's
regulatory and enforcenent provisions and is underscored by the

conpr ehensi ve regul ati ons pronul gated under the statute."); Cabazon Band
of Mssion Indians v. Wlson, 37 F.3d 430, 433-35 (9th G r. 1994)

United States approve transfers of Indian |ands. 1d. at 667-74.

8At |l east one district court has been faced with the issue.
In State of Kansas ex rel. Stephan v. Finney, 1993 W. 192809
(D. Kan. 1993), the state attorney general sued to determ ne
whet her Class |IIl gam ng was prohibited under Kansas | aw
Gover nor Finney, who had negotiated a tribal-state conpact with
two tribes, renoved the action to federal court, claimng that
| GRA conpletely preenpted state |aw. Although the district court
seened to conclude that 1GRA is conpletely preenptive, it decided
that whether a state permts Cass IlIl gamng is a question of
state law, resolvable without reference to | GRA and therefore
outside the scope of any preenption.

°Courts have al so remarked on | GRA' s conprehensi ve nature.
See, e.qg., Sycuan Band of Mssion Indians v. Roache, 54 F.3d 535,
538 (9th Cir. 1994), cert. denied, 116 S.C. 297 (1995); Forest
County Potawatom Conmmunity of Wsconsin v. Norquist, 45 F. 3d
1079, 1082 (7th G r. 1995); Ponca Tribe of Oklahoma v. State of
&l ahoma, 37 F.3d 1422, 1425 (10th G r. 1994), vacated on other
grounds, 116 S.C. 1410 (1996).
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(I GRA preenpts state license fee based on wagers at |ndian gamnng
facility).

The net hodol ogy used in Metropolitan Life to determ ne whether there

was conplete preenption is useful in guiding our analysis. There the
Suprene Court considered the text of ERISA congressional conmittee
reports, and the statenents of a sponsor on the Senate floor before
concluding that § 502(a) conpletely preenpts state law. 481 U S. at 65-66.
Congressional intent is the "ultimate touchstone" guiding preenption
anal ysi s. Pilot Life Insurance Co. v. Dedeaux, 481 U. S. 41, 45 (1987)
(citations onitted).

Examination of the text and structure of IGRA its legislative
history, and its jurisdictional framework |ikew se indicates that Congress
intended it conpletely preenpt state |aw There is a conprehensive
treatnent of issues affecting the regulation of Indian ganming. One of the
stated purposes of IGRA is "the establishnent of Federal standards for
gaming on Indian lands." 25 U.S.C. § 2702(3). The statute al so decl ares
that "Indian tribes have the exclusive right to regulate ganming activity
on Indian lands if the gaming activity is not specifically prohibited by
Federal |aw and is conducted within a State which does not, as a nmatter of
crimnal law and public policy, prohibit such gamng activity." 25 U S. C
8§ 2701(5). |GRA establishes a federal National |ndian Gani ng Conm ssion
(NIGC) to oversee reqgulation, |licensing, background checks of key
enpl oyees, and ot her facets of gaming. The NIGC can approve or disapprove
i cense applications, managenent contracts, and tribal gam ng ordi nances.
It can suspend gam ng, inpose fines, performits own background checks of
i ndi vidual s, and request the aid of other federal agencies. The conm ssion
al so has a broad grant of regulatory authority.

The statute classifies all gaming into three categories and pl aces

traditional (class |I) gamng entirely beyond the reach of both federal and
state regulation. 25 U S.C § 2710(a)(1). States
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can influence class Il gamng on Indian |ands within their borders only if
they prohibit those ganes for everyone under all circunstances. 25 U S. C
§ 2710(b) (1) (A. Short of a conplete ban, states have virtually no
regulatory role in class Il ganming. 25 US. C. 8§ 2710(b)(4); see United
States v. Sisseton-Whpeton Sioux Tribe, 897 F.2d 358, 364 (8th Gr. 1990);
see also Oneida Tribe of Indians of Wsconsin v. State of Wsconsin, 951
F.2d 757, 759 (7th Cr. 1991).

At no point does IGRA give a state the right to nake particularized

decisions regarding a specific class Il gamng operation. States only nay
set the mnimumlicensing criteria for operators of class Il facilities and
impose sone limtations on card parlor ganes. See 25 U S.C

88 2703(7) (A (ii), 2710(b)(4). The statute itself reveals a conprehensive
regulatory structure for Indian ganmng. The only avenue for significant
state involvenent is through tribal-state conpacts covering class 111
gam ng.

The legislative history contains a strong statenment about IGRA' s
preenptive force. The Senate conmmittee report stated that "S. 555 is
intended to expressly preenpt the field in the governance of gamning
activities on Indian |ands. Consequently, Federal courts should not
bal ance conpeting Federal, State, and tribal interests to determ ne the
extent to which various ganming activities are allowed." S. Rep. No. 446,
100th Cong., 2d Sess. 6 (1988), reprinted in 1988 U.S.C. C. A N 3071, 3076.
Al though the Senate conmittee did not refer to the conplete preenption
doctrine, cf. Metropolitan Life, 481 US. at 65-66, this statenent
denonstrates the intent of Congress that | GRA have extraordi nary preenptive

power, both because of its broad | anguage and because it denobnstrates that
Congress foresaw that it would be federal courts which nmade deterninations
about gam ng.

When Congress has chosen explicitly to grant jurisdiction to federal
courts within a substantive statutory schene, there may be
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special significance in terns of conplete preenption. In Metropolitan

Life, the Court conpared ERISA's jurisdictional provision to that of 8§ 301
of the LMRA, the first statute found to be conpletely preenptive. 481 U. S.
at 65; see Avco, 390 U S. 557 (1968). Section 301 provides that suits "may
be brought in any district court of the United States having jurisdiction
of the parties . . . ." 29 US C § 185(a). Section 502(f) of ERISA
reads:

The district courts of the United States shall have

jurisdiction, without respect to the anount in controversy or

the citizenship of the parties, to grant the relief provided

for in [8 502(a), 29 U S.C. § 1132(a)] in any action
29 U S . C 8§ 1132(f). Both of these statutes provide for actions in federa
court, and both were found to be conpletely preenptive.

Every reference to court action in |GRA specifies federal court
jurisdiction. 25 U S.C. 88 2710(d)(7)(A),* 2711(d), 2713(c), 2714,
2715(c). State courts are never nmentioned. The broadest jurisdictiona
provision of | GRA specifically provides for appeal of final National |ndian
Gami ng Conmi ssion decisions to "the appropriate Federal district court,”
and covers the nost substantive functions of the conmi ssion, including
i nposing civil penalties and approving of tribal gam ng ordi nances and
management contracts. 25 U S.C § 2714. As in Metropolitan Life and Avco,

Congress apparently intended that challenges to substantive decisions
regardi ng the governance of Indian gam ng would be nade in federal courts.

| GRA' s excl usive focus on federal courts nay al so be viewed within
the larger jurisdictional framework of Indian law. \When

10The Suprene Court recently held this subsection
unconstitutional under the el eventh anendnent. The subsection
allowed tribes to sue states in federal court in order to
encourage states to negotiate conpacts. See Sem nole Tribe of
Florida v. Florida, 116 S. . 1114 (1996).
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drafting | GRA, Congress recogni zed the uni que history of federal
jurisdiction over Native Anericans and Indian country.
conmittee stated:

It is a long- and wel | -established principle of Federal-I
| aw as expressed in the United States Constitution, refl
in Federal statutes, and articulated in decisions of
Suprene Court, that unless authorized by an act of Cong
the jurisdiction of State governnents and the applicati
state laws do not extend to I|ndian |ands. In nodern t
even when Congress has enacted laws to allow a |Ii

and state
The Senate

ndi an
ected

t he
ress,
on of
i mes,
mted

application of State law on Indian |ands, the Congress has

required the consent of tribal governments before
jurisdiction can be extended to tribal | ands.

State

S. Rep. No. 446, 100th Cong., 2d Sess. 5 (1988), reprinted in 1988

US CCAN 3071, 3075.

The legislative history indicates that Congress did not

intend to

transfer any jurisdictional or regulatory power to the states by neans of

| GRA unless a tribe consented to such a transfer in a tribal-sta

Consistent with these principles, the Conmttee has deve
a franework for the regulation of ganming activities on |
| ands which provides that in the exercise of its sove
rights, unless a tribe affirmatively elects to have State
and State jurisdiction extend to tribal lands, the Con

te conpact.

| oped
ndi an
reign
| aws
gress

will not unilaterally inpose or allow State jurisdiction on

Indian | ands for the regul ation of Indian gam ng activit

The nechanism for facilitating the unusual relationshi
which a tribe nmight affirmatively seek the extension of
jurisdiction and the application of state laws to activ

i es.

p in
St at e
ities

conducted on Indian land is a tribal-State conpact. In no

i nstance, does S. 555 contenplate the extension of
jurisdiction or the application of State laws for any
purpose. Further, it is the Conmittee's intention that t
extent tribal governnents elect to relinquish rights
tribal-State conpact that they might have ot herwi se rese

St at e
ot her
o the
in a
rved,

the relinquishnment of such rights shall be specific to the
tribe so naking the election, and shall not be construed to

extend to other tribes, or as a general abrogation of
reserved rights or of tribal sovereignty.
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S. Rep. No. 446, 100th Cong., 2d Sess. 5-6 (1988), reprinted in 1988
US.CCAN 3071, 3075-76.

Congress thus left states with no regulatory role over gam ng except
as expressly authorized by I GRA, and under it, the only nethod by which a
state can apply its general civil laws to gaming is through a tribal-state
conpact. Tribal-state conpacts are at the core of the schene Congress
devel oped to balance the interests of the federal governnent, the states,
and the tribes. They are a creation of federal |aw, and | GRA prescribes
"the pernissible scope of a Tribal-State conpact, see 8§ 2710(d)(3)(O."
Seminole Tribe of Florida v. Florida, 116 S. C. 1114, 1120 (1996). Such
conpacts nust also be approved by the Secretary of the Interior
§ 2710(d) (3)(B)

A relevant factor to consider regarding the intent of Congress is the
effect of California v. Cabazon Band of M ssion Indians, 480 U S. 202
(1987), on the final formof IGRA. S Rep. No. 446, 100th Cong., 2d Sess.
4 (1988), reprinted in 1988 U S.C. C A N 3071, 3073-74; see also Cheyenne
River Sioux Tribe v. State of South Dakota, 3 F.3d 273, 275 (8th Cir.
1993). In Cabazon, the Suprene Court had concluded that California could
not apply its own laws regulating bingo prize |limts and card ganes to

I ndi an gam ng because the relevant interests of the tribes and the federa

governnent outweighed the state's regulatory interest. 480 U.S. 202.
I ndian sovereignty, self-sufficiency, and self-governnment were the
"inportant federal interests" discussed. 1d. at 216-20. The state's najor
interest was discouraging organized crine. After balancing these

interests, the Court reasoned that "State regulation would inpernissibly
infringe on tribal government." |d. at 215, 222.%

1The Court acknow edged, however, that had California
prohi bited bingo instead of regulating it, state crimnal |aw
woul d have been applied. (Under Pub.L. 280 several states,
including California and Wsconsin, were given crim nal
jurisdiction over
sone or all of the Indian lands within their borders. 18 U. S C
8§ 1162.)
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| GRA incorporated Cabazon's distinction between prohibition and

regulation, see United States v. Sisseton-Whpeton Sioux Tribe, 897 F.2d
358 (8th Cir. 1990), but rather than directing the federal courts to
performthe bal ancing of interests between the state on the one side and
the tribe and federal governnment on the other, Congress conducted the

bal ancing itself. S. Rep. No. 446, 100th Cong., 2d Sess. 6 (1988),
reprinted in 1988 U S.C.C. A N 3071, 3076. It divided ganming into three
separate cl asses, allowed states to prohibit class Il and class |Il gam ng

if those activities were prohibited throughout a state, and required a
tribal-state conpact for class |Il gam ng.

The legislative history reveals the intent of Congress in setting up
this tripartite schene and in considering state, tribal, and federal
i nterests:

[ITn the final analysis, it is the responsibility of the
Congress, consistent with its plenary power over |ndian
affairs, to balance conpeting policy interests and to adjust,
where appropriate, the jurisdictional framework for regul ation
of gaming on Indian lands. S. 555 recognizes prinmary tribal
jurisdiction over bingo and card parlor operations although
oversight and certain other powers are vested in a federally
establ i shed National Indian Gam ng Conmi ssion. For class Il

casino, parimutuel and slot nmachine gaming, the bill authorizes
tribal governnents and State governnents to enter into tribal-
State conpacts to address regulatory and jurisdictional issues.

S. Rep. No. 446, 100th Cong., 2d Sess. 3 (1988), reprinted in 1988
US CCAN 3071, 3073.

Congress thus chose not to allow the federal courts to anal yze the
relative interests of the state, tribal, and federal governnents on a case
by case basis. Rather, it created a fixed division of jurisdiction. |If
a state | aw seeks to regul ate gam ng,
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it will not be applied. If a state law prohibits a class of gamng, it may
have force. The courts are not to interfere with this bal ancing of
interests, they are not to conduct a Cabazon bal ancing analysis. This
avoids inconsistent results depending upon the governnental interests
i nvol ved in each case. Wth only the limted exceptions noted above
Congress left the states without a significant role under | GRA unless one
is negotiated through a conpact.

The conpact here between the nation and the state of Wsconsin adopts
the statutory pattern of jurisdiction. The major jurisdictional provision
reads: "This Conpact does not change the allocation of civil jurisdiction
anong federal, state, and tribal courts, unless specifically provided
ot herwi se in the Conpact." Wnnebago/ State of Wsconsin Gam ng Conpact of
1992 at 36 (Joint Appendi x at 158).

The issue of whether conplete preenption exists is separate fromthe
i ssue of whether a private renedy is created under a federal statute.
Caterpillar Inc. v. Wllianms, 482 U S. 386, 391 n.4 (1987). Conpl et e
preenption can sonetines lead to disnmissal of all claine in a case

Al t hough courts may be reluctant to conclude that Congress intended
plaintiffs to be left without recourse, see M Nahas & Co.. Inc. v. First
National Bank of Hot Springs, 930 F.2d 608, 612 (8th Cr. 1991), the intent
of Congress is what controls. Pilot Life Insurance Co. v. Dedeaux, 481
U S. 41, 45 (1987) (citations onitted). | GRA has a carefully bal anced
jurisdictional schene, through which Congress gave the states the right to

negotiate tribal-state conpacts but declined to grant them broader
authority without tribal consent.

The statute itself and its legislative history show the intent of
Congress that |IGRA control Indian ganming and that state regulation of
gami ng take place within the statute's carefully defined structure. W
t herefore conclude that | GRA has the
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requi site extraordi nary preenptive force necessary to satisfy the conplete
preenption exception to the well-pleaded conpl aint rule.

The conclusion that | GRA conpletely preenpts state law is reenforced
when the statute is viewed in the context of Indian |aw. "The traditiona
notions of Indian sovereignty provide a crucial 'backdrop' agai nst which

any assertion of state authority must be assessed.” Wite Muntain Apache
Tribe v. Bracker, 448 U. S. 136, 143 (1980) (citation omtted). A long line
of Suprene Court decisions illustrates the inportance of the federal and

tribal interests in Indian cases and the authority of Congress to protect
t hose interests.

Congress has "plenary and exclusive power . . . to deal with Indian
tribes." Bryan v. ltasca County, Mnnesota, 426 U S. 373, 376 n.2 (1976);
see also Morton v. Mancari, 417 U. S. 535, 551-52 (1974) (plenary power is
"drawn both explicitly and inplicitly" from the Indian Conmerce C ause
US Const. Art. I, 8 8, cl. 3, and the President's treaty power, U. S
Const. Art. Il, 8 2, cl. 2); United States v. Sioux Nation of |ndians, 448
U S 371, 413 (1980) ("Plenary authority over the tribal relations of the
I ndi ans has been exerci sed by Congress fromthe beginning, . . .") (quoting
Lone WIf v. Hitchcock, 187 U.S. 553, 565 (1903)).1%

2Early inits history the Suprene Court determ ned that
states did not have jurisdiction over Indian | ands unl ess
jurisdiction were affirmatively granted by Congress. For
exanple, in Wrcester v. Georgia, 31 U S 515, 6 Pet. 515, 560
(U.S. 1832), the Court remarked on the

uni versal conviction that the Indian nations possessed
a full right to the | ands they occupied, until that
ri ght should be extinguished by the United States, with
their consent: that their territory was separated from
that of any state within whose chartered limts they
m ght reside, by a boundary |ine, established by
treaties: that, within their boundary, they possessed
rights with
which no state could interfere: and that the whol e power of
regulating intercourse with them was vested in the United
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Principles of Indian sovereignty and jurisdiction have devel oped and
changed over tinme, but the Suprene Court very recently reaffirnmed that
I ndi an commerce is "under the exclusive control of the Federal Governnent."
Seminole Tribe of Florida v. Florida, 116 S. . 1114, 1131 (1996). Native
Americans are entitled to the benefit of the doubt if legislation is

anbi guous. "[S]tatutes passed for the benefit of dependent |ndian
tribes . . . are to be liberally construed, doubtful expressions being
resolved in favor of the Indians." Bryan, 426 U S. at 392.

Because of unique federal and tribal interests a |ess stringent test
is applied when preenption is asserted as a defense in cases involving
I ndi an affairs. New Mexico v. Mescal ero Apache Tribe, 462 U.S. 324, 334
(1983). In non-Indian cases the intent of Congress is the "touchstone" of

the anal ysis, but because of [t]he unique historical origins of triba
sovereignty' and the federal conmitnent to tribal self-sufficiency and
self-determination," id., express congressional intent is not required in
the context of Indian affairs:

State jurisdiction is preenpted by the operation of federal |aw

if it interferes or is inconpatible with federal and tribal

interests reflected in federal |aw, unless the state interests

at stake are sufficient to justify the assertion of state

aut hority.
Id. (citing White Muntain Apache Tribe v. Bracker, 448 U S. 136, 145

(1980)) . 3

St at es.

From these principles, the Court concluded that "the | aws of
Georgia can have no force" on Cherokee land. 1d. at 561 (quoted
in Oneida Indian Nation of New York State v. County of Oneida,
N.Y., 414 U S. 661, 671 (1974)).

3Dorsey argues that the Mescalero test should be used to
deci de whether there is conplete preenption here, but the Suprene
Court has not yet applied that test to a case in which conplete
preenption is asserted. Since |GRA neets the nore demandi ng
standard from Metropolitan Life, we need not consider whether the
Mescal ero test is appropriate here. Mescalero, 462 U S. at 333-
34.
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This line of cases denonstrates a continuing federal concern for
tribal econom c devel opnent, self-sufficiency, and self-governnent which
Congress reaffirned in the text of IGRA. 25 U S.C. § 2701(4). In this
overall historical context, the intent of Congress that | GRA "expressly
preenpt the field" is particularly conpelling, and the statute can be seen
to have the "extraordi nary" preenptive force required by Metropolitan Life.

C.

Al the clains inthis case relate to Dorsey's representation of the
nati on during consideration by the Wnnebago Gam ng Conmi ssion of the
managenent conpani es' permanent |icense applications, and all the clains
must be examined individually in order to determ ne whether they fall into
t he scope of conpl ete preenption

The parties suggest quite different tests to determ ne which clains

may be preenpted. Dorsey suggests that any claim which "directly
implicates Indian gamng regulation" is preenpted. |Its position is that
all of the clains are within the scope of preenption because their

resolution would require an exam nation of the fairness of the nation's
i censing process. The managenent conpanies argue that only clains
requiring "application or interpretation of | GRA" should be preenpted.

Rel evant to analysis of the scope of preenption are both the
rationale used in Metropolitan Life concerning ERI SA preenption and
congressional statenents about IGRA itself. Wether a cause of action has

a sufficient relationship to an enpl oyee benefit plan deternines the scope
of ERISA's preenption. Mtropolitan Life, 481
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U S. at 62-63, 67. Thus, state law regulating insurance is viable or
"saved," but all other state law clains "relating to" an enpl oyee benefit
pl an and covered under 8§ 502(a) of ERISA are preenpted. 1d. The statenent
by Congress that IGRA is intended to "expressly preenpt the field in the
governance of gamng activities on Indian |ands" is a useful starting point
in determning congressional intent. See Pilot Life lInsurance Co. V.
Dedeaux, 481 U.S. 41, 45 (1987) (citations ontted). The key question is
whether a particular claimwll interfere with tribal governance of gam ng.

The tribal licensing process is required and regulated by |GRA
Tribes nust subnmit the results of the required background checks to the
NIGC. 25 U S.C 88 2710(d) (L) (A (ii), 2710(b)(2)(F)(ii). A description
of that licensing process nust be included in the tribal ordinance or
resolution necessary to begin class Il and class Ill gam ng. That
ordi nance or resolution nmust in turn be approved by the NNGC. 25 U S.C
8§ 2710(b), (d). The question of licensing is therefore of "central concern
to the federal statute," Franchi se Tax Board v. Construction Laborers
Vacation Trust, 463 U S 1, 25-26 (1983), and Congress unnistakably
intended that tribes play a significant role in the regul ation of gam ng.

Congress struggled through several sessions to find a statutory
schene whi ch woul d i ncorporate and bal ance the interests of tribes, states,

and the federal governnent. The tribal-state conpact was the device it
ultimately chose. If a state, through its civil laws, were able to
regulate the tribal |icensing process outside the paraneters of its conpact

with the nation, it would bypass the balance struck by Congress.! Any
cl ai m whi ch woul d

“The managenent conpani es do not argue that Wsconsin's
conpact with the nation was intended to transfer any rel evant
control of the tribal |icensing process. The conpact sets out
licensing criteria for the nation, but they largely mrror the
federal standards in | GRA. The conpact also requires the tribe
to provide the results of its background checks to the state.
The state may make its own determ nation regarding the
suitability of a license applicant. Conpact, 8 VII. Under both
| GRA and the conpact, the tribe has the right to deny a |icense
even where the state would approve it.
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directly affect or interfere with a tribe's ability to conduct its own
l'i censing process should fall within the scope of conplete preenption.?®

The managenment conpanies argue that their clains do not affect the
nation's ability to regulate ganing because this action only involves
non-lndian parties, but this overlooks the nation's relationship with
Dor sey. The nation hired Dorsey to assist it in carrying out its
congressionally authorized governnental responsibility to determ ne the
suitability of the managenent conpani es.

Dorsey argues that the nmanagenent conpany causes of action are direct
chall enges to the outcone of the licensing process and therefore directly
i npl i cate governance of gamng. At one point the second anended conpl ai nt
even refers to a "sham licensing process," and it contains numerous
references to a "schene" by Dorsey and the "nenbers and el enents" of the
nation to use the licensing process to termnate the nation's relationship
wi th the nmanagenent conpani es.

Subj ect to congressional divestnent, the nation has a great interest
in not having its decisions questioned by the tribunal of another
sover ei gn. IGRA reflects the intent of Congress that tribes maintain
consi derable control of gaming to further their econonmic and political
devel opnent. The nation established the

Enphasis on the effect a claimwould have on the tribe's
ability to govern gamng is also consistent wwth the Mescal ero
test of whether a claim"interferes or is inconpatible with
federal and tribal interests reflected in federal law" 462 U S
at 334.
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gaming commission as its licensing body under |GRA and prescribed the
procedures to be used by the comrission under the nation's ganing
ordi nance. The nation also has an appeal s process which the nmanagenent
conpanies used in this action against the tribe.?® Nothing in the
structure created by IGRA or in the tribal-state conpact here suggests that
t he nmanagenent conpanies should have the right to use state law to
chal l enge the outcone of an internal governnental decision by the nation

The nmanagenent conpani es chose to enter into the |icensing process
in the hope of securing a contract with the tribe. The tribe has a
recogni zed interest in connection with parties who have explicit consensua
dealings with it. Cf. Mntana v. United States, 450 U S. 544, 565-66
(1981); A-1 Contractors v. Strate, 76 F.3d 930, 935 (8th Cr. 1996) (en
banc).

Tribes need to be able to hire agents, including counsel, to assist
in the process of regulating gaming. As any governnment with aspects of
sovereignty, a tribe nust be able to expect loyalty and candor fromits
agents. |If the tribe's relationship with its attorney, or attorney advice
to it, could be explored in litigation in an unrestricted fashion, its
ability to receive the candid advice essential to a thorough |icensing
process would be conprom sed. The purpose of Congress in requiring
background checks could be thwarted if retained counsel were inhibited in
di scussing with the tribe what is learned during licensing investigations,
for exanple. Sone causes of action could have a direct effect on the
tribe's efforts to conduct its licensing process even where the tribe is
not a party.

Those causes of action which would interfere with the nation's
ability to govern ganing should fall within the scope of IGRA s

¥The nanagenent conpani es di sm ssed their appeal after they
reached a settlenent with the nation.
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preenption of state law. In their briefs the parties concentrated their

thinking on overall issues of preenption and did not explore the
possibility that only sone clains might fall within the preenptive scope
of | GRA. In light of this, it would be unwise for us now to rule

definitively on the individual clains, but sone factors are likely to be
of relevance to the devel opnent of the issues on renand.

The proposition that the preenptive scope of | GRA enconpasses a claim
is strong for clains that would intrude on the tribe's regulation of gam ng
or would require exam nation of the relationship between Dorsey and the
nation. Inquiry into Dorsey's perfornance of its duty to the nation could
threaten the tribe's legitimate interests, question the correctness of its
I icensing decisions, and risk influencing how counsel could serve tribes
in the future. Under IGRA state |law nay not be applied to regulate the
tribal licensing process, even if indirectly, unless a tribal-state conpact
so provides.

Potentially valid clains under state |aw are those which woul d not
interfere with the nation's governance of gamng. To the extent a count
alleges a violation of a duty owed to one of the nmnagenent conpanies
because of an attorney-client relationship or other independent duty, it
may be a valid state | aw count. Resolution of such clains would not appear
to involve attenpted di scovery of communications by the tribe to Dorsey or
the nerits of the licensing decision

Any cl ains based on Dorsey's duty to the nation during the licensing
process would appear to fall wthin the scope of IGRA' s conplete
preenption. Such preenpted clainms may not be renanded to state court under
28 U . S.C. § 1367(c) even though they purport to raise only issues of state
law. Inre Gty of Mbile, 75 F.3d 605, 607 (11th G r. 1996); Borough of
West Mfflin v. lLancaster, 45 F.3d 780, 787 (3rd Cr. 1995); Burks v.
Anerada Hess Corp., 8 F.3d 301
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304 (5th Gir. 1993).

V.

Dorsey's final argunment is that the district court abused its
di scretion by remanding count I X. Oiginally count I X alleged a violation
of the Indian Civil Rights Act. 25 U S.C. 8§ 1302. After the case was
removed, the nmanagenent conpani es anended count | X to allege a conspiracy
to violate the Indian Cvil Rights Act. Dorsey argues that the anmended
count arises under federal |aw and could not be renanded.

The district court correctly noted that there is no private right of
action under the Indian Gvil R ghts Act under these circunstances. Santa
Cara Pueblo v. Martinez, 436 U S. 49 (1978). It then concluded that the
managenent conpani es had stated a cause of action for conspiracy under

M nnesota law and cited Merrell Dow Pharmaceuticals Inc. v. Thonpson, 478
US 804 (1986). |In Merrell Dow, the Suprene Court concluded that a state
| aw cause of action nerely incorporating federal |aw as an el enent does not

arise under federal law. The negligence claimin Merrell Dow arose under
state law even though it was alleged that a violation of the Food, Drug,
and Cosnetic Act, 21 U S C 8§ 301 et seq., created a rebuttabl e presunption
of negligence. 1d.

Merrell Dow does not control here, however, because unlike the

negl i gence action in that case, a conspiracy claimis not an independent
cause of action. Under Mnnesota | aw conspiracy is based on the conm ssion
of an underlying tort:

[SJince in so-called civil conspiracy cases liability is

predicated upon the tort committed by the conspirators and not

upon the conspiracy, allegation[s] of conspiracy do not change

the nature of the cause of action.
Harding v. Ohio Casualty Insurance Co., 41 N.W2d 818, 825 (M nn. 1950).
Thus, "the gist of the action is not the conspiracy
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charged, but the tort working the damage to the plaintiff." |1d. at 824
(citations omtted). The M nnesota court concluded that "[a]ccurately
speaking, there is no such thing as a civil action for conspiracy," and
"there can be no recovery unl ess substantive wongs are pleaded." 1d. The
true purpose of conspiracy is "to show facts for vicarious liability of
defendants for acts commtted by others, joinder of joint tortfeasors, and
aggravati on of damages." |d.

The conspiracy claimhere arises under federal |aw for the purposes
of jurisdiction since federal lawis the only measure of whether Dorsey and
the nation conspired to conmit an unlawful act or to commit a |awful act
in an unl awful manner. See Harding, 41 N.W2d at 824. The Indian G vil
Rights Act, 25 U S.C. 8§ 1302, is the sole basis for the conspiracy alleged
in amended count | X, so provisions of that |aw are the substantive neasures

to be enployed. In contrast, the federal standard used in Merrell Dow was
nerely one criterion the jury could use to decide whether the defendant's
acts were unreasonable as a matter of state law. Furthernore, if state | aw
conspiracy (or aiding and abetting) clains based solely on violations of
federal law were said to arise under state law, litigants could both avoid
federal question jurisdiction and create causes of action where Congress
intended there to be none. Count |X was properly renoved; it stated a
federal question, and it could therefore not be renmanded under 28 U. S.C
§ 1367(c)(3). Inre City of Mbile, 75 F.3d 605, 607 (11th GCr. 1996);
Bor ough of West M fflin v. lLancaster, 45 F.3d 780, 787 (3rd Cir. 1995);
Burks v. Anerada Hess Corp., 8 F.3d 301, 304 (5th Cr. 1993).
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V.

Because federal questions renmined, it was error to send this case
back to state court. The order of the district court is reversed, and the
case is remanded for further proceedings consistent with this opinion. The
petition for a wit of mandanus is dism ssed.
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